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YALE LAW JOURNAL 



ABUSE OF EMINENT DOMAIN PROCESS 

The Supreme Judicial Court of Maine has lately been called upon 
to determine whether a corporation clothed with the "power of eminent 
domain" 1 is liable in tort for having hindered and prevented timbering 
operations on land by commencing condemnation proceedings, without 
"malice" or bad faith, professedly for a "public" but in fact for a 
"private purpose," there being no physical interference with the plain- 
tiff's possession. The facts in the case show that the defendant water 
company, a quasi-public corporation, filed the statutory notice of 
"taking" the plaintiff's land, professedly for the protection of a body 
of water necessary for its "public purpose," and petitioned the court 
for a determination of the damages. The plaintiff obtained a tem- 
porary injunction restraining the taking on the ground that the land in 
question afforded no protection to the water company's pond and was, 
therefore, not necessary to the defendant's public purpose. Thereupon 
a decision was rendered in another suit 2 in equity that other land located, 
like that of the plaintiff, across the water-shed from the pond, afforded 
no protection to the water supply and that the condemnation of it was 
a taking for a "private purpose." On this the defendant filed notice 
of the "abandonment" of the proceedings to acquire the plaintiff's 
land; the plaintiff's temporary injunction was made permanent; and he 
brought this action for damages. The court assumed, apparently by 
agreement of the parties, that the plaintiff's land afforded no protection 
to the pond and that the taking was for a private purpose. It con- 
cluded that the plaintiff was justified in suspending timbering opera- 
tions on the land from the time the defendant filed the notice of taking 
until the notice of abandonment was received, and that he could recover 
the damages actually suffered during that period. Sidelinker v. York 
Shore Water Co. (1918, Me.) 105 Atl. 122. 3 



'This so-called "power" of eminent domain, often termed the "right" of 
eminent domain, is a loose and somewhat misleading phrase. It is usually 
employed as a substitute for an accurate analysis of the legal relations in describ- 
ing a particular mode of transfer of the legal interest in land. An analysis is 
developed in the text. 

2 Bowden v. York Shore Water Co. (1915) 114 Me. 150, 95 Atl. 779. 

8 It appeared that the real purpose of the water company in attempting to 
acquire this land, which was about a mile distant from the crest of the water- 
shed of its water supply, was to protect its own timber growing on the inter- 
vening territory. Part of the land sought was owned by the plaintiff and the 
remainder by one Bowden. Condemnation proceedings were commenced against 
both. The company elected to have the court determine whether the "taking" 
was for a public or private purpose in the Bowden proceedings before continu- 
ing the proceedings against the plaintiff. The plaintiff secured a temporary 
injunction and then entered into an agreement with the defendant to abide by 
the finding of the court in the Bowden case. The issues being found against the 
water company, a notice of the abandonment of the proceedings against the 
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According to the weight of authority, in the absence of statutory 
provisions a party who has instituted proceedings to take land neces- 
sary for a public purpose has the legal power as well as the privilege 
to abandon the same at any time before the determination of compensa- 
tion. 4 According to some cases this may be done even after the 
determination of compensation, on the theory that the effect of the 
proceedings prior to such abandonment is simply to fix the price at 
which the appropriator can acquire the land ; 5 that this so-called assess- 
ment of damages is in the nature of an offer by the owner, which must 
be accepted by the appropriator within a reasonable time. 6 The Maine 
rule is that the proceedings cannot be abandoned after the determina- 
tion of compensation, i. e., that the power and the privilege of the 
appropriator to abandon are extinguished by the award. 7 Some courts, 
while recognizing that a legal power to abandon exists, have refused 
to recognize that the appropriator is privileged to abandon the pro- 
ceedings if there has been physical interference with the landowner's 
possession, or misconduct, or unnecessary delay either in the prosecu- 
tion or the abandonment of the proceedings. In such cases, therefore, 
an action for damages is allowed. 8 The gravamen of the complaint 
in the principal case was not the same as in those last cited but, as 
stated by the court, the "wrongful initiation of condemnation pro- 
ceedings." 

Before undertaking to determine why the initiation of the proceed- 
ings was wrongful in the principal case, it may be well to examine more 



plaintiff's land was filed; the temporary injunction was made permanent and 
the plaintiff commenced his action for damages. A period of more than two 
years had elapsed from the filing of the defendant's notice of "taking" until 
the notice of abandonment was received. During this time, the plaintiff had sus- 
pended timbering operations on his land. 

* Southern etc. Water Co. v. Cameron (1903) 141 Cal. 283, 74 Pac. 838; Simp- 
son v. Kansas City (1892) in Mo. 237, 20 S. W. 38; Milwaukee etc. R. R. v. 
Stohe (1808) 101 Wis. 91, 76 N. W. 1113. 

5 This would especially seem to be the rule where municipal corporations were 
involved. O'Neill v. Freeholders of Hudson (1879, Ct. Err.) 41 N. J. L. 161. 
Stevens v. Danbury (1885) 53 Conn. 9; Chicago v. Hayward (1898) 176 111. 130, 
52 N. E. 26 ; Simpson v. Kansas City, supra. 

"2 Nichols, Eminent Domain, 1105. Of course there is no real "offer" by 
the owner; all that such a way of putting the matter can mean is that the 
resulting legal situation is similar to that resulting from an offer. 

1 Furbish, Petitioner, v. County Commissioners (1918) 93 Me. 117, 44 Atl. 364. 
This rule has also been adhered to in other jurisdictions. Union Ry. Co. v. 
Standard Wheel Co. (1906) 149 Fed. 698, 779 C. C. A. 386; The City of Terre 
Haute v. Blake (1893) 9 Ind. App. 403, 36 N. E. 932. Drath v. B. & M. R. R. 
Co. (1884) 15 Neb. 367; People v. Brooklyn (1828, Sup. Ct.) 1 Wend. 318. 

8 Pittsburgh, Fort Wayne & Chicago Ry. v. Swinney (1884) 97 Ind. 586; Van 
Valkenburgh v. Milwaukee (1878) 43 Wis. 574. Leisse v. St. Louis etc. R. R. 
(1876) 2 Mo. App. 105, approved by the Supreme Court (1880) 72 Mo. 561. 
Hutlin, Syndic, et al. v. Second Municipality of New Orleans (1845) u Rob. 
La. 97. 
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carefully into the legal relations there existing between the parties. 
Under the general statutes of the state the defendant possessed what is 
commonly termed the "power" of eminent domain. This included, 
inter alia, rights on the part of the water company against the court 
which hears condemnation proceedings that, upon the filing of the 
petition and the taking of all other steps, that court hear and determine 
the issues and further, if the findings are in favor of the company, 
transfer to it the ownership of the land in question. The court — 
subject to the possibility of abandonment, discussed above — would 
then have a legal power to invest the company with the title, and the 
land-owner would be under a correlative liability to lose the same. 
But in the principal case, while, upon the facts as assumed, the court 
in which the condemnation proceedings were brought was under a duty 
to hear and determine the issues, it was under no duty to pass the title 
of the plaintiff's land to the water company, as the taking was for a 
private purpose ; nor, indeed, having found the purpose to be private, 
did the court have the power to pass title. The situation is somewhat 
comparable to that which exists when an ordinary private person asserts 
an unfounded claim to the property of another. He has a right to 
have the court pass upon the validity of the claim, but has no farther 
rights when the court finds the issues against him. Under the common 
law the bringing of such unfounded civil action is not tortious if the 
plaintiff acts in good faith and with reasonable cause. 9 Indeed, in 
many jurisdictions even want of probable cause and "malice" do not 
make the bringing of an unfounded civil action tortious. 10 But in the 
principal case it was decided that whereas, as against the court, the 
plaintiff was privileged to bring proceedings, and had a right that they 
be heard; yet, as against the defendant, it was under a duty not to 
initiate proceedings unless they were going to be successful; and it 
was under this duty, seemingly, regardless of good faith or probable 
cause; it brought suit at its peril. It clearly follows from this case 
that the institution of such proceedings is wrongful as against the 
defendant. But to argue that this conclusion had to be reached in the 
case, for the reason that such proceedings were "wrongful" (which, 
if the question be, as the court thinks, of first impression, can only 
mean "ill founded and destined to end in failure") is sad discourtesy 
to the venerable science of logic. However, the court's argument from 
policy is persuasive : that a strict rule must be applied to these unusual 
cases, so as to safeguard the public from abuse of the extraordinary 



'Wetmore v. Mellinger (1884) 64 Iowa, 741, 18 N. W. 870; Bets v. Meyer 
(1878, Sup. Ct.) 40 N. J. L. 252; McNamee v. Minke (1878) 49 Md. 122. 

10 Cincinnati Daily Tribune v. Bruck (1899) 61 Ohio St. 489, 56 N. E. 108; 
Muldoon v. Rickey (1883) 103 Pa. no; Quarts Hill Gold Mining Co. v Eyre 
(1883) n Q. B. D. 689. 
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"power" of eminent domain, and that therefore no "malice" need 
be shown to support the action in the instant case. 11 

It may be asked whether the result here reached is consistent with 
the long list of decisions permitting abandonment of condemnation 
proceedings in the normal case. The difference may well lie in the 
varying situation at the time of initiating the proceedings. In the 
normal case there is both "reasonable and probable cause," and 
absence of "malice" ; while in the principal case the former element — 
perhaps the latter also — seems on the facts to have been lacking. It is 
not believed, for instance, that the Maine court would have extended 
the rule in the instant case to cover a situation where the appropriator 
stated all the facts in a petition brought under and within the language 
of a statute, and later abandoned the proceedings only because of a 
judicial determination that the purpose for which the legislature had 
assumed to authorize the taking was not public within the meaning of 
the Constitution. No case dealing with this precise point has been 
found. 

The situation in the principal case bears some analogy to that in 
actions for "malicious abuse of legal process." In the latter the 
operative facts constituting the cause of action include, as in the 
former, the use of legal process — arrest, attachment, subpoena, etc. — 
for a purpose different from that for which they are given by the law. 
But in such case the person committing the tort exceeds his legal 
privileges only if he acts from a bad motive. 12 

Another, and perhaps the closest, analogy to the cause of action 
recognized in the principal case is that allowed against judges of 
inferior courts for acts done without jurisdiction. It is usually stated 
that the judges of such courts determine the extent of their jurisdiction 
at their peril and are liable for going beyond it, even though they act 
in good faith and with probable cause, 13 and this is substantially the 
rule in the earlier common-law cases." Under such decisions the 



u The common law sought to safeguard the privilege of "self-help"— a privi- 
lege which exists only under unusual conditions— by conferring unusual remedies 
upon persons likely to be injured by abuses of the privilege. The action of 
replevin was given to prevent abuse by landlords and others of the privilege of 
distraining chattels ; the doctrine of trespass ab initio gave additional protection. 

"Zinn v. Rice (1801) 154 Mass. 1, 27 N. E. 772. Trespass ab initio in some 
of its aspects is a special form of abuse of process, resulting in a duty to pay 
damages not only for the abuse but also for acts and consequences which were 
originally privileged because of the "leave and license given by law." 

18 Salmond, Law of Torts (4th ed. 1016) 530-53L 

14 Many of the more recent and better considered cases extend to the judge of 
the inferior court the same protection given to judges of courts of general juris- 
diction — a result in accord with sound policy and common sense. State v. 
Wolever (1890) 127 Ind. 306, 26 N. E. 762; Banister v. Wakeman (1891) 64 Vt. 
203; Rudd v. Darling (1892) 64 Vt. 456, 25 Atl. 479. See Burdick, Torts (2d 
ed. 1913) 38. 
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court has neither the power to take valid action, i. e., action binding the 
litigants, nor the privilege — as against the litigants — to do the acts in 
question, even if they are done in good faith and for probable cause. 
This rule is but an illustration of the tendency of the common law to 
subject persons charged with the administration of the law to the 
payment of damages if they act beyond their powers, even if they do so 
in good faith, and thus to secure the individual from arbitrary exercise 
of governmental or quasi-governmental power. The result in the 
principal case may perhaps be regarded as an unconscious extension of 
this tendency to the case of public service corporations invested with 
the extraordinary "power" of eminent domain. 



TIME AND CHANGE AND CONSTITUTIONALITY 

What if a statute is constitutional, admittedly? Born constitutional, 
will it of necessity stay so forever ? Is the seal of propriety, once set 
upon it, immune from the destructive nibblings of the proverbial tooth 
of time — proof against the abrasion and the weather-wear of changed 
conditions? Is its constitutionality no longer open to attack? The 
question recently came before the New York Court of Appeals in Munic- 
ipal Gas Co. v. The Public Service Commission (1919, N. Y.) 121 N. E. 
772. Eleven years ago the state legislature passed an act fixing maxi- 
mum charges for gas furnished in the City of Albany. The Municipal 
Gas Company, admitting the constitutionality of the act, operated 
under it for some ten years. But conditions have changed, and the 
cost of gas production has kept pace with that of living. Relief was 
sought from the Public Service Commission, but the Commission was 
without power to supersede the statutory rate. 1 The corporation 
therefore recently brought suit for an injunction against further 
enforcement of the old rates, alleging that they had become confis- 
catory and involved the taking of its property without due process of 
law. The defendants demurred. Their contention was that the con- 
stitutionality of a statute was fixed forever at its passage; that if it 
was valid then, there was no room for question later. The court, 
speaking by Cardozo, J., met the issue squarely. "A statute prescrib- 
ing rates is one of continuing operation. It is an attempt by the legis- 
lature to predict for future years the charges that will yield a fair 
return. The prediction must square with the facts or be cast aside 
as worthless. It must square with them in one year as in another ; at 
the beginning but equally at the end. In all such legislation, from the 
hour of its enactment, there thus inheres the seed of an infirmity which 
the future may develop. . . . All that we can say at the outset is that 

1 People ex rel. Municipal Gas Co. v. Public Service Commission (1918) 224 
N. Y. 156, 120 N. E. 132. 



